proceeding,   this  supplemental decision would be able to dispose
of all  issues  raised in  Docket No.   KENT  84-151.     The proposal
for assessment of  civil  penalty  seeks,   however,   to have  a pen-
alty assessed with respect  to  a  third violation  alleged  in a
citation which was not'the  subject of the  hearing held  in the
contest proceeding.     Therefore,   this  decision will dispose of
only the  two violations  involved in the  contest proceeding in
Docket  Nos.   KENT  84-87-R  and  KENT  84-88-R.

For the  reason  stated in  the preceding paragraph,   a pre-
hearing order will  be  issued with respect  to  the  third viola-
tion involved in  Docket No.   KENT 84-151  and a  subsequent hear-
ing will  be held with respect to the issues pertaining  to that
citation if  the parties  do  not  settle all   issues  concerning the
third violation involved  in Docket No.   KENT 84-151.

Issues

In most civil penalty cases, the issues are whether viola-
tions occurred and, if so, what civil penalties should be
assessed, based on the six criteria set forth in section 110(i)
of the Act.  In this proceeding, however, Pyro Mining Company
(hereinafter referred to as Pyro} stipulated at the hearing held
in the contest proceeding that the violations occurred and that
the only issue it was raising was whether the inspector^had prop-
erly issued the orders under unwarrantable-failure section 104
(d)(1) of the Act (Tr. 4; 133). I/  I held in my decision issued
May 15, 1984, in Docket Nos. KENT 84-87-R and KENT 84-88-R that
Order No. 2338185 was properly issued under section 104 (d) (1)
and that Order No. 2338186 was not properly issued under section
104(d)(1) of the Act.  Paragraph (B) of my decision vacated
Order No. 2338186 insofar as it purported to have been issued
under section 104(d)(1) of the Act and modified the order to a
citation issued under section 104 (a) of the Act with a check
mark in the "significant and substantial" block shown on such
citation. 2/                                                     I     >                             '

I/All references to transcript and exhibits are to the record
made at the hearing held in Docket Nos. KENT 84-87-R and KENT
84-88-R.

2/ In Consolidation COal Co., 6 FM&HRC 189 (1984), the Commis-
sion held that an inspector may properly designate a violation
cited pursuant to section 104(a) of the Act as being "signifi-
cant and substantial" as that term is used in section 104(d)(l)
of the Act, that is, that the violation is of such nature that
it could significantly and substantially contribute to the
cause and effect of a mine safety or health hazard.

1790a copy of that
